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A Word From
The Practice Group Chair
Welcome to April!
Spring has sprung and I have put away my snow
shovel. (I hope I did not just jinx this for all of us!) I have
started with my yard work, tax day is almost here, baseball
has swung into action, and the Heyl Royster Team is fast
at work making our Annual Claims Seminar bigger and
better than ever. Yes, indeed, Spring is here.
I trust this note finds you well. I and my associate
Amber Cameron prepared this month’s newsletter,
which discusses Section 5(b) of the Act dealing with
subrogation. These are the occasions when you can
pursue claims for (and hopefully recoup) monies you have
already spent (against a third party which was negligent
in causing injury to your employee). Please review and
reacquaint yourself with this section of the Act and make
sure you are protecting your interests because it is always
a wonderful thing when you get money back!
If you ever have questions about a claim you are
handling and whether you can pursue and protect your
workers’ compensation lien interest per Section 5(b)
don’t hesitate to contact me or any of the Heyl Royster
Workers’ Compensation team members. We also want
to see you get your money back!
I look forward to seeing you in May at our Seminar.
Sign up for either the Bloomington-Normal event, or the
Itasca event (see page six for details).

Toney J. Tomaso
Workers' Compensation Practice Chair
ttomaso@heylroyster.com

April 2017

Workers’ Compensation Claims
and Subrogation

By: Toney Tomaso, ttomaso@heylroyster.com and
Amber Cameron, acameron@heylroyster.com
An injured worker has the right to file a workers’
compensation claim against his or her employer
pursuant to the Illinois Workers’ Compensation Act (Act)
if the injury occurred in the scope and course of the
employment. But what if the work injury occurred due to
the actions of a third party? In such a case, the employee
may also be able to file a civil lawsuit to recover damages
and the employer or insurance carrier may have the right
to recover expenses related to the workers’ compensation
claim if there was an at-fault third party, otherwise known
as a subrogation interest.

I. Exclusive Remedy Provisions of the
Illinois Workers’ Compensation Act
In exchange for a system of no-fault liability upon the
employer, the employee is subject to limits on recovery
for work injuries and diseases as set forth in the Illinois
Workers’ Compensation Act. Section 5(a) of the Act, in
pertinent part, states there is:
No common law or statutory right to recover
damages from the employer, ... other than the
compensation herein provided, … .
820 ILCS 305/5(a). Section 11 provides that:
The compensation herein provided, …, shall be
the measure of the responsibility of any employer
engaged in any of the enterprises or businesses
enumerated in Section 3 of this Act, or of any
employer who is not engaged in any such
enterprises or businesses, but who has elected
to provide and pay compensation for accidental
injuries sustained by any employee arising out of
and in the course of the employment according
to the provisions of this Act, and whose election
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to continue under this Act, has not been nullified
by any action of his employees as provided for
in this Act.
820 ILCS 305/11.
These two provisions, read together, are known as
the exclusive remedy provisions.
In addition to the limitations on actions against an
employer for work related injuries, the Illinois Supreme
Court has held that an employee cannot sue his coworker
for injuries sustained as a result of their negligence.
Ramsey v. Morrison, 175 Ill. 2d 218 (1997); Vance v.
Wentling, 249 Ill. App. 3d 867 (2d Dist. 1993). The principle
behind the Act’s exclusive remedy is that in return for
the employer’s absolute liability for work injuries, the
employee gives up all other rights of action stemming
from the accident.
While the Act is intended to limit the employee’s
actions against the employer, the employee is not bound
by the same limitations against other third parties who
may be liable for his or her injuries.

II. Third Party Liability Under the Act
Although an employee cannot sue his employer or
coworkers, section 5(b) of the Act provides for third party
litigation where the work injury or death “was caused
under circumstances creating a legal liability for damages
on the part of some person other than his employer.”
820 ILCS 305/5(b). Section 5(b) also creates a right of
reimbursement for the employer for the compensation
it paid to the employee if the work injury is found to be
caused by the actions of a third party. Id.
The employer’s right to reimbursement is statutory
and the Illinois Supreme Court has protected employers
rights by holding that an employer does not have to
specifically reserve this right in the terms of a settlement
contract or by notice to a third party. See Gallagher v.
Lenart, 226 Ill. 2d 208 (2007). Further, in order for an
employer to have waived its section 5(b) rights, the
waiver must be explicit in reference to section 5(b) and
contain unmistakable settlement language to that effect.
Gallagher, 226 Ill. 2d at 224.

A. Is There a Liable Third Party?
A thorough and early investigation into the alleged
work accident is critical, not only to assert any defenses to
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the workers’ compensation claim, but also to determine
if there is a subrogation opportunity due to a liable third
party.
The most common scenarios in which someone
other than the employer may be legally responsible
for the employee’s injuries include construction related
accidents, injuries on another’s premises, motor vehicle
accidents, or accidents resulting from a defective product
or machinery. In such a case, the employer should be
on the lookout for the potential to recoup some of the
monies paid to the claimant as workers’ compensation
benefits.

B. How Much Can the Employer Recover?
Whether to pursue reimbursement for costs
associated with a workers’ compensation claim is
one in which many factors must be weighed by the
employer and insurer. While the employer is entitled to
the entire proceeds of a third-party action if necessary
to be reimbursed for the benefits it paid related to the
workers’ compensation claim, there are exceptions to
the reimbursement rights and the employer must also
take into account fees and expenses it must pay as a
pro rata share of the costs connected with pursuing the
third-party claim.
Portions of the third-party recovery that are not
directly related to the employee’s work injuries (such
as loss of consortium, legal malpractice awards and
interest) are not recoverable, but in general, the Illinois
Supreme Court has stated that if an employer has made
workers’ compensation payments, the reimbursement
requirement exists regardless of the amount the
employee actually receives. See Borden v. Servicemaster
Mgmt. Servs., 278 Ill. App. 3d 924 (1st Dist. 1996).
The reimbursable costs to the employer include past
benefits paid and future benefits that have not been
made in a lump sum settlement. These costs include
permanent partial disability (PPD), permanent total
disability (PTD), death benefits or wage differential,
all medical bills under section 8(a) of the Act, and
temporary total disability (TTD). Amounts which are not
reimbursable to the employer, but may be a substantial
portion of costs incurred with defense of the workers
compensation claim, include expert/IME fees, costs
associated with using a nurse case manager, third party
vendor costs, and attorney’s fees.
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Once the reimbursable expenses and fees are
determined, the analysis regarding whether to pursue
a workers’ compensation lien is still not finished. Out of
any reimbursement received by the employer pursuant
to section 5(b), the employer must still pay a pro rata
share of all costs and reasonably necessary expenses in
connection with the third-party action and attorney fees
of 25 percent of the gross amount of reimbursement.
820 ILCS 305/5(b).

long term care and other compensation and benefits
where a credit is taken against the third party recovery.
See Vandygriff v. Commonwealth Edison Co., 68 Ill. App.
3d 396 (1st Dist. 1979); Shelby v. Sun Express, Inc., 107 Ill.
App. 3d 362 (1st Dist. 1982).

Section 5(b) states that, in the absence of other
agreements, the employer shall pay the third-party
attorney 25 percent of the gross amount reimbursed. Id.
While the employer is not required to pay more than the
statutory 25 percent attorney fees, in the same right, the
employer is not entitled to a reduction of the 25 percent
fee. Evans v. Doherty Construction, Inc., 382 Ill. App. 3d
115 (1st Dist. 2008). If the amount of compensation paid
by the employer is more than the employee’s third-party
recovery, the employer is entitled to the entire recovery,
less fees and costs. In re Estate of Dierkes, 191 Ill. 2d 326
(2000). Attorney fees for civil actions are usually more
than 25 percent of the recovery, but the Supreme Court
in Dierkes found that if the 25 percent fee does not satisfy
the contracted amount owed the attorney, the employee
may have to personally pay his attorney the additional
fees but the employer does not have to pay more than
25 percent. In Re Estate of Dierkes, 191 Ill. 2d at 335.

As discussed, there may be strategic reasons for
the employer not to seek reimbursement of its workers’
compensation lien. The most compelling reason is to
avoid liability for contribution in the third party claim if
the employer may be found to be partially responsible
for an employee’s injuries. The Illinois Supreme Court has
held that an employer’s liability to a third party defendant
for contribution is limited to the amount of liability for
workers’ compensation benefits paid to the employee.
Kotecki v. Cyclops Welding Corp., 146 Ill. 2d 155 (1991).
Generally, an employer can get rid of liability for its pro
rata share of attorney’s fees and costs in the third-party
suit by waiving its section 5(b) lien rights. This course may
be useful if the employer is assigned, or is anticipated to
be assigned, a portion of fault in the third-party claim. If
the employer waives its lien, it is not receiving the benefits
of reimbursement and therefore is not required to share
in the fees and costs associated with the third-party
lawsuit. Corley v. James McHugh Construction Co., 266 Ill.
App. 3d 618 (1st Dist. 1994). However, if an employer has
waived the protection afforded by the Illinois Supreme
Court in the Kotecki case, it may not be able to avoid
contribution liability so easily. If an employer is found
to have waived its Kotecki protections, its contribution
liability may be unlimited and it will not be able to
avoid contribution responsibility by waiving its workers
compensation lien.

In addition to the statutory attorney fees, section
5(b) also requires the employer to pay its pro rata share
of all costs and reasonable expenses in connection with
the third-party claim. The amount of the pro rata share
of costs and expenses in addition to attorney’s fees
may make it unattractive for the employer to pursue
its rights under section 5(b). There are varying formulas
to calculate the employer’s share of the expenses,
but generally expenses are calculated by dividing the
workers’ compensation lien by the third-party recovery
and multiplying by the expenses to come up with the
employer’s share. In cases where an employee will receive
future workers’ compensation benefits after completing
the third party action, the courts have not come up with
a clear formula for calculating reimbursement, but have
suggested suspending future benefits or escrow of third
party recovery. If there are any future expenses to take
into account, the calculation must include 25 percent
attorney’s fees for any future medical bills, wage loss,
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III. What if the Employer Shares Fault
in the Injury?

IV. How Might Kotecki Affect a Workers’
Compensation Claim?
A typical subrogation scenario arises with construction
work. For example, an employee of a contractor, Will
Worker, files a workers’ compensation claim against his
employer ABC Contracting and also files a civil lawsuit
against the property owner LMN Property where he
was working for damages arising from an injury. The
property owner then claims that ABC Contracting
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played a contributing role in the accident and brings the
employer into the civil lawsuit as a third-party defendant.
The Illinois Supreme Court held in Kotecki v. Cyclops
Welding that the employer’s maximum liability in the
third party suit for contribution is limited to an amount
no greater than its liability to its employee under the
Workers’ Compensation Act. Kotecki, 146 Ill. 2d at 166.
Under the Illinois Workers’ Compensation Act, the
employee is prevented from suing his employer and is
limited to the benefits available under the Act. However,
the employee is permitted to sue other parties that
may have caused or contributed to his injuries. In our
hypothetical, Will Worker receives $40,000 from employer
ABC Contracting in a lump sum settlement under the Act.
In the civil lawsuit against LMN Property, Will Worker is
awarded a $500,000 verdict with the court finding that
ABC Contracting and LMN Property were equally at fault
for the injuries to Will Worker. If not for the Kotecki cap
on contribution, ABC Contracting would have to pay
$250,000 of the $500,000 judgment. However, because
of Kotecki, ABC Contracting’s exposure is limited to the
amount paid in workers’ compensation benefits; in this
case, $40,000, plus the employer's share of legal fees
under Section 5 of the Act.
But what if ABC Contracting had waived its Kotecki
protection in its contract with LMN Property? The
presence of “Kotecki waivers” have become common
in construction contracts as a means to reduce the
amount of the general contractor or property owner’s
liability for injuries but the waivers also increase the
potential for employer liability for damages. In order for
an employer to waive its Kotecki protection, contractual
language must be explicit in waiving protections under
the Act or affirmation that an employer will assume entire
liability for its own negligence for damages sustained by
employee. Corley v. James McHugh Construction Co., 266
Ill. App. 3d 618 (1st Dist. 1994).
If in our example, ABC Contracting had agreed to
waive its rights to limitation of loss under the Illinois
Worker’s’ Compensation Act or agreed to assume the
entire liability for its own negligence in a contract for
services with LMN Property, ABC Contracting would
be liable for the portion of the judgment attributed to
its negligence, $250,000 in our case, less a set-off for
the $40,000 paid under the Workers’ Compensation
settlement. By waiving its protections under the Act, ABC
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Contracting incurred an additional liability of $210,000
for the injuries Will Worker sustained. For these reasons,
it is especially important for the employer to understand
the potential consequences of any waiver of its limitations
on liabilities.

V. Protecting the Employer’s Interests in
Third Party Actions
Section 5(b) states that the employee must formally
notify his employer of a third party suit and after being
notified, the employer may join in the civil action. 820
ILCS 305/5(b). The employer may protect its lien either
through filing a petition to intervene or serving a lien
letter to the third party and employee. By filing notice
of the lien, the employer is ensuring protection of its lien
and ability to take part in the civil claim and discovery
proceeding and guarantees records and witnesses are
not produced without notice to the employer.
Whether an employer chooses to take advantage of
its lien rights under section 5(b) of the Act is something
that should be analyzed given the facts of the underlying
workers compensation claim and likely recovery from the
third-party action.

A. When Can the Employer File a
Lawsuit Against a Third Party?
The employee has the right to file a civil claim
against a liable third party for damages until the statute
of limitations has been met, which is usually two years
from the injury. Section 5(b) allows an employer to sue
the third-party directly to enforce its statutory lien under
the Act for benefits that have been paid related to the
accident if the worker does not. The employer’s right
to file suit is very limited in time and only exists for the
three months leading up to the statute of limitations
expiration and then, only if the employee does not file
his own lawsuit. 820 ILCS 305/5(b).
At times, a workers’ compensation claim may be
pending at the same time as a tort claim for the same
injury. The court has held that the employer or employee
should not be prevented from filing a simultaneous
civil claim in order to toll the statute of limitation while
waiting for a determination on the compensability of
the workers’ compensation claim. Cashmore v. Builders
Square, Inc., 211 Ill. App. 3d 13 (2d Dist. 1991). When there
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has been substantial workers’ compensation benefits
paid or are anticipated to be paid and where there are
sufficient assets or insurance coverage to satisfy the
costs associated with the workers’ compensation claim,
it may be prudent for an employer or an insurer in the
underlying workers’ compensation claim to file suit
against a negligent third party directly in order to attempt
to reduce the overall cost of the workers’ compensation
claim.

party lawsuit. Corley v. James McHugh Construction Co.,
266 Ill. App. 3d 618 (1st Dist. 1994).

VI. Settlement Strategies

By determining the likelihood of a third-party suit
and the chances of recovery on any third-party claim, the
employer and insurer can make decisions in their overall
best interest. Pursuing a feasible third party claim may not
make financial sense when any number of circumstances
exists, i.e., the third party is uninsured/underinsured or
bankrupt, the venue is not plaintiff-friendly, or the facts do
not bode well for establishing liability of the third party.

When the employer holds a lien against the thirdparty lawsuit, the parties cannot enter into a release or
settlement of the claim for damages without the written
consent of the employer unless the employer has been
fully indemnified or protected by court order. 820 ILCS
320/5(b). The lien right is intended to prevent double
recovery for the same injury and allows the employer
the full reimbursement allowed.
There are a number of potential recovery scenarios
available to the employer depending on the status of
the workers’ compensation and third party claims that
provide defendant employers leverage in negotiating
section 5(b) liens. If the workers’ compensation claim is
concluded before the tort claim, it is easy to determine
the actual liability of the employer under the Workers’
Compensation Act and the amount of reimbursement
owed to the employer for benefits paid. When no
compensation claim is brought or when the workers’
compensation claim is not completed before the thirdparty lawsuit, the amount of the employer’s contribution
and reimbursement is more difficult to determine.
In some instances, it may be practical for an employer
to waive its section 5(b) rights to reimbursement or
compromise its workers’ compensation lien in some
way. If the employer decides to waive its workers’
compensation lien, the waiver must be explicit and
reference section 5(b) specifically. Generally, an employer
can get rid of liability for its pro rata share of attorney’s
fees and costs in the third-party suit by waiving its section
5(b) lien rights and this course may be useful if the
employer is assigned a portion of fault in the third-party
claim. If the employer waives its lien, it is not receiving the
benefits of reimbursement and therefore is not required
to share in the fees and costs associated with the third-
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The employer may also choose to compromise its
lien in order to leverage a reduction in future benefit
payments or obtain a dismissal from the third-party suit.
This may the best option when the potential recovery
on the third-party claim could be less than the Workers’
Compensation lien, or there is questionable liability for
the injury.

When a third-party is potentially at-fault in causing
an employee’s otherwise work-related injury, section
5(b) gives the employee, and in his absence, the
employer, the right to bring a civil lawsuit. In the event
the employee is able to recover damages from the third
party, section 5(b) allows the employer to be reimbursed
for the benefits it paid, or that it will have to pay, under
the Workers’ Compensation Act and the courts have
consistently protected the employer’s right to repayment.
It is important for the employer and insurer to conduct a
thorough and early investigation of any potential thirdparty claims and communicate with their attorney as
soon as possible in order to develop the best strategy
for defense of the workers’ compensation claim.
The decision of whether to pursue a third-party claim
or negotiate the employer’s section 5(b) lien should be
based on careful consideration of the specific facts in
the claims and our Heyl Royster Workers’ Compensation
attorneys are ready to discuss potential third-party issues
that may affect your workers’ compensation claims.
If you have a workers’ compensation claim with the
potential for third-party liability, we urge you to contact
our workers’ compensation attorneys at Heyl Royster to
discuss how a third party claim may affect your workers’
compensation file.
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Toney Tomaso - Champaign &
Edwardsville Offices

Toney is chair of the firm's statewide
Workers' Compensation Practice. He
concentrates his practice in the areas of
workers' compensation, third-party defense
of employers, workers' compensation appeals, and protecting
workers' compensation liens. He covers a vast majority of
the state of Illinois for workers' compensation docket. Based
upon the current makeup and system put in place by the
Illinois Workers' Compensation Commission, Toney has
become familiar with most, if not all, of the Arbitrators and
Commissioners who have been appointed by the IWCC..
Amber Cameron - Edwardsville Office
Amber's workers' compensation defense
practice entails representing employers
of all sizes at dockets in southern Illinois
and eastern Missouri. Prior to joining Heyl
Royster in 2015, Amber was a staff attorney
at the Illinois Workers' Compensation Commission where
she assisted Commissioners deciding workers' compensation
claims. At the Commission, she drafted hundreds of opinions
on review and on remand, gaining advanced knowledge in
workers' compensation law.
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ILLINOIS WORKERS’ COMPENSATION RATES
PEORIA
Craig Young
cyoung@heylroyster.com
(309) 676-0400

CHAMPAIGN
Bruce Bonds
bbonds@heylroyster.com
(217) 344-0060

CHICAGO
Brad Antonacci
bantonacci@heylroyster.com
(312) 853-8700

EDWARDSVILLE
Toney Tomaso
ttomaso@heylroyster.com
(618) 656-4646

ROCKFORD
Kevin Luther
kluther@heylroyster.com
(815) 963-4454

SPRINGFIELD
Dan Simmons
dsimmons@heylroyster.com
(217) 522-8822

TTD, DEATH, PERM. TOTAL & AMP. RATES
MAX. RATE TTD, DEATH, PERM. TOTAL, AMP.

ACCIDENT DATE

MIN. RATE DEATH, PERM. TOTAL, AMP.

7/15/11 to 1/14/12 ................................................................................................................................1261.41 ................................................................................................................................................................473.03
1/15/12 to 7/14/12 ................................................................................................................................1288.96 ................................................................................................................................................................483.36
7/15/12 to 1/14/13 ................................................................................................................................1295.47 ................................................................................................................................................................485.80
1/15/13 to 7/14/13 ................................................................................................................................1320.03 ................................................................................................................................................................495.01
7/15/13 to 1/14/14 ................................................................................................................................1331.20 ................................................................................................................................................................499.20
1/15/14 to 7/14/14 ................................................................................................................................1336.91 ................................................................................................................................................................501.34
7/15/14 to 1/14/15 ................................................................................................................................1341.07 ................................................................................................................................................................502.90
1/15/15 to 7/14/15 ................................................................................................................................1361.79 ................................................................................................................................................................510.67
7/15/15 to 1/14/16 ................................................................................................................................1379.73 ................................................................................................................................................................517.40
1/15/16 to 7/14/16 ................................................................................................................................1398.23 ................................................................................................................................................................524.34
7/15/16 to 1/14/17 ................................................................................................................................1428.74 ................................................................................................................................................................535.79
1/15/17 to 7/14/17 ................................................................................................................................1435.17 ................................................................................................................................................................538.19

MINIMUM TTD & PPD RATES
# of dependents,
including spouse

7/15/077/14/08

7/15/087/14/09

7/15/107/14/17

7/15/097/14/10

0 ..........................................................................200.00 ............................................................................206.67 ..........................................................................213.33 ...........................................................................220.00
1 ..........................................................................230.00 ............................................................................237.67 ..........................................................................245.33 ...........................................................................253.00
2 ..........................................................................260.00 ............................................................................268.67 ..........................................................................277.33 ...........................................................................286.00
3 ..........................................................................290.00 ............................................................................299.67 ..........................................................................309.33 ...........................................................................319.00
4+ .......................................................................300.00 ............................................................................310.00 ..........................................................................320.00 ...........................................................................330.00

MAXIMUM PERMANENT PARTIAL DISABILITY RATES
ACCIDENT DATE

MAXIMUM RATE

7/1/08 to 6/30/10 .............................................................................................................. 664.72
7/1/10 to 6/30/11 .............................................................................................................. 669.64
7/1/11 to 6/30/12 .............................................................................................................. 695.78
7/1/12 to 6/30/13 .............................................................................................................. 712.55
7/1/13 to 6/30/14 .............................................................................................................. 721.66
7/1/14 to 6/30/15 .............................................................................................................. 735.37
7/1/15 to 6/30/16 .............................................................................................................. 755.22
7/1/16 to 6/30/17 .............................................................................................................. 775.18

MAXIMUM 8(D)(1) WAGE DIFFERENTIAL RATE
ACCIDENT DATE

MAXIMUM RATE

7/15/13 to 1/14/14 ...................................................................................................................998.40
1/15/14 to 7/14/14 ................................................................................................................1002.68
7/15/14 to 1/14/15 ................................................................................................................1005.80
1/15/15 to 7/14/15 ................................................................................................................1021.34
7/15/15 to 1/14/16 ................................................................................................................1034.80
1/15/16 to 7/14/16 ................................................................................................................1048.67
7/15/16 to 1/14/17 ................................................................................................................1071.58
1/15/17 to 7/14/17 ................................................................................................................1076.38

SCHEDULED LOSSES (100%)
Effective 2/1/06

Effective 2/1/06

(and 7/20/05 to 11/15/05)

Person as a whole ..........................................................................................................500 wks
Arm ................................................................................................................................253 wks
Amp at shoulder joint.......................................................................................323 wks
Amp above elbow ..............................................................................................270 wks
Hand ........................................................................................................................205 wks
Repetitive carpal tunnel claims ...............................................................190 wks
Benefits are capped at 15% loss of use of each affected hand absent clear
and convincing evidence of greater disability, in which case benefits cannot
exceed 30% loss of use of each affected hand.

Thumb ................................................................................................................ 76 wks
Index.................................................................................................................... 43 wks
Middle................................................................................................................. 38 wks
Ring...................................................................................................................... 27 wks
Little ..................................................................................................................... 22 wks

(and 7/20/05 to 11/15/05)

Leg .............................................................................................................................................215 wks
Amp at hip joint ..............................................................................................................296 wks
Amp above knee ............................................................................................................242 wks
Foot .....................................................................................................................................167 wks
Great toe ........................................................................................................................38 wks
Other toes .....................................................................................................................13 wks
Hearing
Both ears............................................................................................................................215 wks
One ear.................................................................................................................................54 wks
Eye
Enucleated ........................................................................................................................173 wks
One eye ..............................................................................................................................162 wks
Disfigurement ........................................................................................................................162 wks

Death benefits are paid for 25 years or $500,000 whichever is greater.
As of 2/1/06, burial expenses are $8,000.
The current state mileage rate is $0.535 per mile.
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