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A Word From The Practice Chair
As I am writing this note to you I am (once
again!) watching the snow come down in Illinois. It
seems this Winter Season does not want to let go
just yet. I hope you are making plans to go on a nice
spring break (even if it is just in your head) to get a
mental health break from this weather. Now, if you
are one of those hearty souls which really enjoys and
appreciates this cold, gray environment, then more
power to you. I am thinking about wearing shorts
and having the sun on my face. So, here’s to a warmer
March and an early Spring! In April we expect the
Illinois Workers’ Compensation Commission to roll
out the first step in electronic filing. The system is
called CompFile. They are training both attorneys
and staff right now for registration purposes, and
we will report to you how this comes along. We are
optimistic that the transition will be smooth. We
will be seeing injured workers and their attorneys
filing their claims (Applications for Adjustment of
Claim) electronically; pro se settlement contracts
will be filed this way as well. And eventually, when
we arbitrate a case before an Arbitrator, our trial
exhibits will be uploaded to the system (and not
turned over in hard copy for to the Arbitrator as we
do now). It is an exciting time as we jump into the
21st century, much like the civil system has done.
We will get there, I am sure, and experience some
bumps along the way, but the Commission is under
solid leadership, and I do believe the Chairman will
get this right and make things easier and better for
all of us.

My partner Lynsey Welch is this month’s
contributing author. She is giving us a good outline
of a recent appellate court decision regarding the
imposition of penalties and attorney fees per sections
19(k), (l), and 16a when the sole issue in dispute is
medical benefits. It is always a good idea to brush
up on the rules surrounding these sections and how
we can defend against veiled threats for penalties
and fees by opposing counsel. We all realize the cost
involved in disputing medical benefits and with this
price tag in mind it is important to get your money’s
worth at the end of the day. You can go to trial and
dispute the treatment. Or, if the medical treatment
is something the injured worker does not really want
to do, it can force him back to the settlement table
where he may be more reasonable, and then the
process has been worth it. If you are unsure what to
do in a Penalty situation please contact me or any
of the Heyl Royster Team members so we can talk
through your situation and help you make the best
decision moving forward.

Toney J. Tomaso
Workers' Compensation Practice Chair
ttomaso@heylroyster.com
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"I'm filing for penalties and fees, and
the arbitrator isn't going to be happy
with you!"
By: Lynsey Welch, Rockford Office
Who hasn’t been threatened with penalties
and fees in a strong arm attempt to get medical
treatment authorized? Okay. It’s a rhetorical
question. The moment medical treatment is
terminated, not authorized, or denied, the threat
of an impending pleading being filed requesting
penalties and attorney fees awarded against the
employer most certainly follows suit. Petitioner’s
counsel will notice the matter for hearing before the
arbitrator by filing a Notice of Motion and Request
for Hearing under sections 19(b)/8(a), as well as a
Petition for Penalties and Fees under sections 19(k),
(l), and 16a of the Act.
Relevant language from each of these sections
impacting potential exposure for penalties and fees
awarded at trial are as follows:
Under section 19(k), “…the Commission
may award compensation additional to that
otherwise payable under this Act equal to
50% of the amount payable at the time of
such award.” 820 ILCS 305/19(k).
Under section 19(l), “…the Commission
shall allow to the employee additional
compensation in the sum of $30 per day
for each day that the benefits under Section
8(a) or Section 8(b) have been so withheld
or refused, not to exceed $10,000.” 820 ILCS
305/19(l).
Under section 16a, “…no claim of any
attorney for services rendered in connection
with the securing of compensation…shall
exceed 20% of the amount of compensation
recovered and paid...” 820 ILCS 305/16a(B).
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Editor, Lynsey Welch
The good news is that the Illinois Appellate
Court recently discussed the implication of specific
statutory language of both sections 19(k) and 19(l)
penalties in instances where the only benefit in
dispute at trial is medical benefits. The decision in
O’Neil v. Illinois Workers’ Compensation Comm’n,
2020 IL App (2d) 190427WC, was recently filed
by the Appellate Court, Workers’ Compensation
Commission Division, in early February 2020.
In O’Neil, the petitioner was a marine technician
that performed mechanical work and general boat
maintenance. While installing a platform on the
back of a boat, the petitioner lowered his right
knee onto a concrete floor and felt a pop and a
sharp pain. The petitioner participated in a course
of conservative treatment and was able to keep
working light duty, but the petitioner’s orthopedic
surgeon recommended a right knee arthroscopy
and open removal of the prepatellar bursa. The
respondent initially authorized the surgery; however,
the petitioner delayed the surgery to take place
during the winter when his work was off-season and
slower. During this delay, respondent discovered
medical records referencing a prior procedure to the
petitioner’s right knee. The surgical authorization
was revoked, and the matter proceeded to trial
pursuant to section 19(b) of the Act. At trial
Petitioner denied undergoing any procedure to his
right knee. He did indicate that at a different time
he had benign fatty tumors removed from his right
shin several inches below his knee.
The respondent did not offer any medical
opinions to dispute causal connection. The arbitrator
in his opinion criticized the respondent’s revocation
of surgical authorization stating respondent,
“relied on speculation and ambiguity and did so
in an unreasonable and vexatious manner.” O'Neill,
2020 IL App (2d) 190427WC, ¶ 13. The arbitrator
awarded penalties pursuant to section 19(l) of the
Act and attorney fees pursuant to section 16a of
the Act. 820 ILCS 305/16a. The arbitrator did not
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impose any penalties pursuant to section 19(k) of
the Act, based on Hollywood Casino-Aurora, Inc. v.
Workers’ Compensation Comm’n, 2012 IL App (2d)
110426WC. In that case, the appellate court found
that there was no statutory authority to award
penalties pursuant to section 19(k) of the Act for
the failure to authorize medical treatment.
On review, the Workers’ Compensation
Commission modified the decision of the arbitrator
as it pertained to the award of penalties. The
Commission based their decision on the prior case
of Hollywood Casino, where the court found they
did not have statutory authority to assess penalties
for an employer’s delay in authorizing medical
treatment. The crux of the issue was whether or not
the statutory construction of Sections 19(k) and 19(l)
would allow for penalties for a delay in authorizing
medical treatment. The court found that the plain
language of section 19(l) says nothing about any
award of additional compensation (penalties)
for an employer’s delay in authorizing medical
treatment. The text of section 19(k) addresses “delay
in payment” and “underpayment” of compensation.
The text of section 19(l) addresses “fail, neglect,
refuse, or unreasonably delay the payment” of
benefits. 19(l) also lacks any reference to an
employer’s failure, neglect, refusal, or unreasonable
delay in authorizing medical treatment. Specifically,
the appellate court discussed their lack of authority
to read into any statute any exceptions, limitations,
or conditions that the legislature did not intend.

Editor, Lynsey Welch
Lynsey Welch
lwelch@heylroyster.com
Rockford Office

Lynsey dedicates a significant
portion of her practice to the defense
of employers in workers' compensation cases.
She has successfully arbitrated several complex
claims. She has also effectively argued numerous
claims before the Illinois Workers' Compensation
Commission. She has served as a guest speaker
to local high school students on topics such as
career mentoring and the practice of law. Lynsey
serves as an arbitrator for the Seventeenth Judicial
Circuit's Court-Annexed Arbitration System. She is
also an active member in the Winnebago County
Bar Association, currently on its Board of Directors.
Lynsey has experience speaking to clients, claims
representatives, employers, and attorneys on issues
regarding the Illinois Workers' Compensation
Act. Additionally, she has authored a variety of
articles on Workers' Compensation and Workers'
Compensation Appeals, including such topics as
Personal Comfort Doctrine and defending a claim
for a voluntary recreational activity.

In these instances, section 16a attorney fees
are predicated on an award pursuant to section
19(k) or 19(l). Based on the court’s holdings in both
Hollywood Casino and O’Neil, the threat of penalties
and fees has lost all steam when the only issue in
dispute is medical benefits. So keep these cases in
your back pocket when you are threatened with
penalties and attorney fees for failing to authorize
medical benefits.

© Heyl, Royster, Voelker & Allen, P.C. 2020

www.heylroyster.com | Page 3

REGIONAL ZONE MAPS
Zone 5

Zone 5

Dockets Covered:

Missouri Zone

Chicago Zone

Rockford
Geneva

Zone 3

Rock Island

Springfield

New Lenox

Zone 4
Kankakee

Champaign
Zone 2
Urbana

Zone 2
Quincy

Springfield

Kansas City

Zone 5

Ottawa

Chicago
Zone
Zone 4

Zone 3

Peoria
Zone 3
Zone 2 Bloomington

St. Joseph

Wheaton

Zone 4

Peoria

Zone 6

Chicago

Zone 6

Zone 6

Contact Attorneys:
Toney J. Tomaso
ttomaso@heylroyster.com
Amber D. Cameron
acameron@heylroyster.com
314.241.2018

Jefferson City
St. Louis

Edwardsville

St. Louis

Zone 1

Zone 1

Mt. Vernon

Collinsville
Cape Girardeau

Zone 4

Springfield

Zone 1

Joplin

Zone 2

Zone 3

Herrin

Workers’ Compensation
Practice Chair

State of Wisconsin

Contact Attorney:

Kevin J. Luther - kluther@heylroyster.com

Toney Tomaso - ttomaso@heylroyster.com

Contact Attorney:
815-963-4454

217-344-0060

Zone 1

Contact Attorney:
Brad A. Antonacci
bantonacci@heylroyster.com
Kevin J. Luther
kluther@heylroyster.com
312.971.9807
Dockets Covered:
Elgin • Geneva • Wheaton
Contact Attorney:
Kevin J. Luther
kluther@heylroyster.com
815.963.4454
Dockets Covered:
Rockford • Waukegan • Woodstock
Contact Attorneys:
Kevin J. Luther
kluther@heylroyster.com
Lynsey A. Welch
lwelch@heylroyster.com
815.963.4454
Dockets Covered:
Kankakee • New Lenox • Ottawa
Contact Attorney:
Kevin J. Luther
kluther@heylroyster.com
815.963.4454
Dockets Covered:
Bloomington • Rock Island • Peoria
Contact Attorney:
Dana J. Hughes
dhughes@heylroyster.com
309.676.0400
Dockets Covered:
Quincy • Springfield • Urbana
Contact Attorney:
Bruce L. Bonds
bbonds@heylroyster.com
217.344.0060
Dockets Covered:
Collinsville • Herrin • Mt. Vernon
Contact Attorneys:
Toney J. Tomaso
ttomaso@heylroyster.com
618.656.4646

Waukegan

Zone 6
Elgin

Cape Girardeau • Jefferson City
Joplin • Kansas City • Springfield
St. Joseph • St. Louis

Zone 5

Woodstock

Rockford

Workers’ Compensation Appellate

Jones Act Claims

Toney Tomaso - ttomaso@heylroyster.com
Dana J. Hughes - dhughes@heylroyster.com

Contact Attorney:

217-344-0060

618-656-4646

Ann Barron - abarron@heylroyster.com

WORKERS’ COMPENSATION OFFICE LOCATIONS
Champaign

Chicago

Edwardsville

Peoria

Rockford

Springfield

St. Louis

301 N. Neil St.
Suite 505
Champaign, IL
61820
217.344.0060

33 N. Dearborn St.
Seventh Floor
Chicago, IL
60602
312.853.8700

105 W. Vandalia St.
Mark Twain Plaza III
Suite 100
PO Box 467
Edwardsville, IL
62025
618.656.4646

300 Hamilton Blvd.
PO Box 6199
Peoria, IL
61601
309.676.0400

120 W. State St.
Second Floor
Rockford, IL
61101
815.963.4454

3731 Wabash Ave.
PO Box 9678
Springfield, IL
62791
217.522.8822

701 Market St.
Peabody Plaza
Suite 1505
St. Louis, MO
63101
314.241.2018

WWW.HEYLROYSTER.COM

WORKERS’ COMPENSATION PRACTICE GROUP
Practice Group Chair
Toney Tomaso
ttomaso@heylroyster.com

Champaign Ofﬁce

Chicago Ofﬁce

Contact
Attorney:

Contact
Attorney:

Edwardsville Ofﬁce
Contact
Attorney:

Bruce Bonds

Brad Antonacci

bbonds@heylroyster.com

bantonacci@heylroyster.com

Toney Tomaso

John Flodstrom

Kevin Luther

John Flodstrom

Lynsey Welch

Amber Cameron

jﬂodstrom@heylroyster.com

Joseph Guyette

jguyette@heylroyster.com

Bradford Peterson

bpeterson@heylroyster.com

Toney Tomaso

ttomaso@heylroyster.com

kluther@heylroyster.com

lwelch@heylroyster.com

Reginald Lys

rlys@heylroyster.com

Joseph Rust

jrust@heylroyster.com

ttomaso@heylroyster.com

jﬂodstrom@heylroyster.com

acameron@heylroyster.com

Springﬁeld Ofﬁce
Contact
Attorney:

Dan Simmons

dsimmons@heylroyster.com

John Langfelder
Peoria Ofﬁce

Rockford Ofﬁce

Contact
Attorney:

Contact
Attorney:

dhughes@heylroyster.com

kluther@heylroyster.com

Dana Hughes

James Manning

jmanning@heylroyster.com

Jessica Bell

jbell@heylroyster.com

Kevin Luther

Lynsey Welch

lwelch@heylroyster.com

Christopher Drinkwine

cdrinkwine@heylroyster.com

jlangfelder@heylroyster.com

Jessica Bell

jbell@heylroyster.com

St. Louis Ofﬁce
Contact Attorneys:

Toney Tomaso

ttomaso@heylroyster.com

Amber Cameron
Kayla Hickey

khickey@heylroyster.com

Jordan Emmert

acameron@heylroyster.com

jemmert@heylroyster.com

Jenna Scott
Scott Hall

jscott@heylroyster.com

shall@heylroyster.com

Appellate
Wendi Werren

wwerren@heylroyster.com

Contact
Attorney:

Toney Tomaso
Adam Rosner

arosner@heylroyster.com

ttomaso@heylroyster.com

Dana Hughes

dhughes@heylroyster.com

Below is a sampling of our practice groups highlighting a partner who practices
in that area – For more information, please visit our website
www.heylroyster.com

Appellate Advocacy

Healthcare

Craig Unrath

Roger Clayton

cunrath@heylroyster.com

rclayton@heylroyster.com

Business and Commercial Litigation

Insurance Services

John Heil

Patrick Cloud

jheil@heylroyster.com

pcloud@heylroyster.com

Business Organizations & Transactions

Long Term Care/Nursing Homes

Ken Davies

Tyler Robinson

kdavies@heylroyster.com

trobinson@heylroyster.com

Casualty/Tort Litigation

Product Liability

Nick Bertschy

Mark Hansen

nbertschy@heylroyster.com

mhansen@heylroyster.com

Civil Rights Litigation/Section 1983

Professional Liability

Keith Fruehling

Renee Monfort

kfruehling@heylroyster.com

rmonfort@heylroyster.com

Construction

Toxic Torts & Asbestos

Mark McClenathan

Kent Plotner

mmcclenathan@heylroyster.com

kplotner@heylroyster.com

Employment & Labor

Trucking/Motor Carrier Litigation

Brian Smith

Matt Hefﬂeﬁnger

bsmith@heylroyster.com

mhefﬂeﬁnger@heylroyster.com

Governmental

Workers’ Compensation

Andy Keyt

Toney Tomaso

akeyt@heylroyster.com

ttomaso@heylroyster.com
Scan this QR Code
for more information about
our practice groups and attorneys

Peoria

Champaign

Chicago

Edwardsville

Rockford

Springﬁeld

St. Louis

Jackson

300 Hamilton Blvd.
PO Box 6199
Peoria, IL
61601
309.676.0400

301 N. Neil St.
Suite 505
Champaign, IL
61820
217.344.0060

33 N. Dearborn St.
Seventh Floor
Chicago, IL
60602
312.853.8700

105 W. Vandalia St.
Mark Twain Plaza III
Suite 100
PO Box 467
Edwardsville, IL
62025
618.656.4646

120 W. State St.
Second Floor
Rockford, IL
61101
815.963.4454

3731 Wabash Ave.
PO Box 9678
Springfield, IL
62791
217.522.8822

701 Market St.
Peabody Plaza
Suite 1505
St. Louis, MO
63101
314.241.2018

1000 Highland
Colony Pkwy.
Suite 5203
Ridgeland, MS
39157
800.642.7471

Under professional rules, this communication may be considered advertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form.
To be certain of their applicability and use for speciﬁc situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.

