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A WORD FROM THE PRACTICE CHAIR

| hope this holiday season has brought you nothing but joy and laughter. | realize the weather outside is frightful, but |
hope we all have done our best to stay warm and cheery. My family will gather from near and far for games (we are a
competitive bunch), food, drink, and more food. There will be over thirty of us this year, and the family keeps growing.
As they say, the more, the merrier. On behalf of the entire Heyl Royster Team, | wish you and yours a wonderful and
cookie-filled holiday season! Oh, and the answer to that age-old question is “yes,” you should eat that second cookie!

Chairman Michael Brennan recently announced Arbitrator re-assignments for some, but not all, of his Arbitrators in
the State of lllinois that will take effect on January 1, 2023. Your Heyl Royster workers’ compensation attorney knows
about these changes and will update you as it applies to your claim and what impact you will see from any Arbitrator
changes.

This month’s newsletter author is firm partner John Flodstrom. John manages the Champaign office and has helped
mentor me over the years. He handles workers’ compensation matters in Central and Southern lllinois. Although
vision loss cases are not typical workplace injuries, we realize they come up from time to time. And, because we do
not see them on a regular basis, John’s article walking you through handling and valuing these cases will be your
helpful guide. File this one away because sometime in the future, | would bet you will encounter one, and this article
will help you assess, reserve, and manage it.

As always, if you have any questions or requests for you or your Team, don’t hesitate to contact me or any of your
Heyl Royster Workers’ Compensation attorneys.
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FEATURE ARTICLE

YOU’LL SHOOT YOUR EYE OUT!
DEFENDING EYE INJURY CLAIMS

By John Flodstrom

In the movie
1 “A Christmas
Story”, Ralphie
is repeatedly
admonished
by adults that
he should not
get a BB gun
for Christmas at the risk of shooting his eye out.

As it turns out, Ralphie does receive a BB gun on
Christmas morning and is spared a serious injury to
his eye thanks to his large eyeglasses. Fortunately,
incidences of work related eye injuries in lllinois are
also low due to the use of safety goggles and other
safety measures. However, traumatic injuries to the
eyes do occur and can present unique challenges to
claims professionals.

The initial stage of the handling of an eye claim

is similar to other types of injury claims. The
employee is owed temporary total disability for any
lost time. Any reasonable, necessary, and related
medical bills, including vision treatment, should

be covered by the employer. Eye injury claims
differ from other claims because there are unique
guidelines for determining the amount of exposure
for disability for permanent vision loss and related
problems.

Statutory Guidelines

The framework for permanent disability for vision
loss is found in Section 8(e)(13) of the Illinois
Workers’ Compensation Act; (820 ILCS 305/8(e)
(13)). This provides for up to 162 weeks for loss

of sight of an eye plus an additional 11 weeks if
there is enucleation (removal of the entire globe of
the eye). The Act does not provide any guidance
for calculating the percentage of disability and the
approach for assessing disability is largely based on
a series of judicial opinions. It is a question of fact
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and within the jurisdiction of the lllinois Workers’
Compensation Commission to decide the extent
of the loss of use of an eye. Walker v. Industrial
Comm’n, 72 1ll. 2d 408, 413 (1978).

Use of Vision Tests

Since an employee is entitled to permanent
disability for any loss of vision due to the work
injury, the pre-accident level of vision must be
determined. Typically, the employee has undergone
prior vision tests and those tests establish the
baseline for the employee’s visual acuity. A
comparison is then made to a post-accident test to
measure the loss of vision from the work injury.

Corrected vs. Uncorrected Vision

The Act does not address whether corrected or
uncorrected vision should be considered for the
vision loss analysis. Generally, the determination
is based on how the eyes were used at the time of
the injury. If the employee did not use corrective
lenses, then the discrepancy between uncorrected
vision before and after the injury is calculated. If
corrective lenses were used, then the measure of
damages is the difference between the corrected
vision. Motor Wheel Corporation v. Industrial
Comm’n, 75 lll. 2d 230, 237 (1979).

In Gilbert & Shughart Painting Contractors v.
Industrial Comm’n, 136 Ill. App. 3d 163 (3rd Dist.
1985), the employee did not wear glasses before
the accident and did not have any problems with his
vision. Id. at165. He experienced a small laceration
of his eyelid and a hemorrhage in the interior
chamber of the eye. /d. at 164. His uncorrected
vision after the injury was 20/400. He was fitted
with a contact lens that gave him corrected vision
of 20/30. Id. The Appellate Court affirmed an award
of 100% loss of use of the left eye by making a
comparison of the employee’s uncorrected vision
from before and after the accident. /d. at 169. Since
the post-accident vision was 20/400, the employee
was essentially sightless without the use of a contact
lens.



Wisconsin Vision Table

There is not a standard formula for awarding disability for vision loss, but the Wisconsin Vision Table is
widely used as a factor. This Table converts loss of vision to a particular disability percentage. The Table sets
forth the following for conversions of vision loss to disability percentages based on uncorrected vision:

Vision Impairment Conversation Table
Uncorrected Disability Uncorrected Disability
Vision Percentage Vision Percentage

20/60 35%
20/20 0%

20/70 40%
20/25 5%

20/80 50%
20/30 10%

20/100 75%
20/40 20%

20/150 85%
20/50 25%

20/200 100%

Other Factors

There are other factors besides loss of vision that can affect the disability value of an eye injury. These
caninclude dry eye, discharge from the eye, “sticky” eyelids, and sensitivity to light. Oscar Mayer & Co. v.
Industrial Comm’n, 79 1ll. 2d 254 (1980). Seeing floaters, white circles, or having blurry vision around the
edge of the eye are additional factors that come into play. Brooks v. Industrial Comm’n, 263 Ill. App. 3d
884 (3rd Dist. 1993). While these conditions do not necessarily limit the employee’s vision, they can be
annoying, ongoing problems that can affect the employee’s quality of life. Arbitrators will tend to award
more disability if these other conditions are present.

In Oscar Mayer, the employee wore eyeglasses before the work injury and had corrected vision of close

to 20/20. Oscar Mayer at 255. He suffered a corneal abrasion in the work accident that was treated with
medication and antibiotics. /d. He was given a new eyeglass prescription that gave him 20/20 vision, the
same vision he had before the accident. /d. Despite that, the Arbitrator awarded 10% loss of use the eye.

Id. This award was affirmed by the lllinois Supreme Court based on additional evidence that the employee’s
eyelids were sticky and full of “matter”. Id. at 256. There was also testimony at arbitration that bright light
caused the employee to lose vision in his eye. Id. As a result, the employee was entitled to 10% loss of use
of vision for his eye despite the fact his corrected vision remained the same following the work accident.

Future Vision Care

iz
@ ’\\'< v - ‘/ 4
@@ —"f\ ol Eye injury claims can also entail exposure for future care, particularly if
N glasses or contact lenses are needed to correct the employee’s vision.
’ g Be Bl The ongoing expenses would include eye examinations, prescription
‘ updates, eyedrops, ointment and medication.
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Conclusion

Eye injury claims have a unique set of guidelines compared to other types of work related injuries. In most
instances, there is an analysis of the employee’s pre-accident visual acuity compared to the loss of acuity as
a result of the accident. The Wisconsin Vision Table can be used to convert the loss of vision to a disability
percentage. In addition, there are many other factors that come into play in determining the exposure for
disability. To properly defend these claims, it is necessary to obtain information regarding the state of the
employee’s vision prior to the accident and whether the employee wore eyeglasses or contact lenses. There
is also potential exposure for future vision care if the employee has ongoing symptoms in his eyes or if
corrective lenses are needed to improve vision. [
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Under p i rules, this ication may be dvertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form.

To be certain of their applicability and use for specific situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.
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